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From: FOI
Sent: 11 December 2020 18:33
To:
Subject: FOI 133-20-20 - Response
Attachments: FOI 133-20_Attachment_Redacted.pdf

Categories: Transferred to Skynet

Dear  
 
 
Our Ref: FOI-133-20 
 
Thank you for your email to the Electoral Commission dated 28/10/2020.  
 
So further to my email earlier today, I am pleased to be able to issue a response to you today, 
without any further delays. 
 
The Commission aims to respond to requests for information promptly and has regrets that is has 
not done so within the statutory timeframe of twenty working days. 
 
Your request is below followed by our response. 
 
I recently received an FOI response, Ref: FOI 119-20. This gives interesting information and 
I would like to thank you for that. However, I would also like copies of the original relevant 
documents of the Electoral Commission and the communications involved between the 
Electoral Commission and Michael Russell MSP / Scot Govt, rather than just a summary of 
the information provided or references to BBC news reports. Please regard my requests for 
information as formal FOI requests. Section 2 of The Referendums (Scotland) Act 2020 
gives a legal basis for a Scottish Government Minister to request the Electoral Commission 
to test and give feedback on a referendum question.  
 
Your FOI response said: The Commission’s Board considered the request for advice and 
assistance at its meeting of 18 March 2020. It was noted at that meeting that were the 
Commission to agree to act on the request, the work could not presently commence as a 
consequence of the Covid-19 pandemic as focus groups with voters could not be safely 
undertaken". 
 
1. So at the meeting of 18 March 2020, did the Commission agree to the request or not, or 
what? Please provide the minutes of that meeting. 
2. Other agencies are working around Covid restrictions by means of Zoom or Microsoft 
Teams online meetings etc. Has the Electoral Commission given consideration and made 
decisions whether such means or other means can be used for focus groups / discussions 
whilst maintaining Covid precautions? Please provide the documents and information held 
on this matter. 
3. Your FOI cites a news report which then quotes Michael Russell: ""We have also written 
to the Electoral Commission to make clear we do not expect it to undertake testing of a 
referendum question until public health circumstances permit such activity". Please 
provide copies of all communications by Michael Russell MSP or The Scottish Government 
to the Electoral Commission AND please provide the Electoral Commission's 
communications on this indyref question in 2020 (whether internal or responses to Michael 
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Russell or the Scot Govt). 
4. Your FOI response said: "As a result of the above, the Commission has not commenced 
any work to date to re-test the Scottish independence referendum question". I do not see in 
the Referendums (Scotland) Act 2020 where an MSP or Scot Govt minister has any legal 
authority to instruct the Electoral Commission to desist from testing a referendum 
question once the Electoral Commission has been invited to test a question. If Michael 
Russell has legal or other authority to instruct the Electoral Commission to desist from 
testing an indyref question please provide the basis for this. 
5. If Michael Russell MSP / Scot Govt minister has no legal authority to stop the Electoral 
Commission testing an indyref question. Your FOI response said: "As a result of the 
above, the Commission has not commenced any work to date to re-test the Scottish 
independence referendum question". 
5.1 What subsequent decisions since March 2020 has the Electoral Commission made to 
deal with focus groups / feedback continuing under what may be a long-term Covid 
situation? Please provide all documents on this matter. 
5.2 Has the Electoral Commission considered, decided or plans to consider continuing 
with testing a question for a Scottish independence referendum, even though Michael 
Russell MSP "expects" that you won't continue? After all, this is a topic that has great 
interest to many people in Scotland and indeed the whole UK. At this point in time I am 
unclear whether Michael Russell's personal expectations have any influence on what the 
Electoral Commission decides to do. 

 
Our response is as follows: 
 
We hold some of the information you have requested. The Scottish Government made a request 
under Section 10 of the Political Parties and Referendums Act 2000 (PPERA) to the Electoral 
Commission for advice and assistance by considering the wording and intelligibility of a potential 
referendum question. There is no requirement for the Commission to accept all requests made 
under Section 10 of PPERA and, in the case where the request relates to testing potential 
referendum questions, it is for the Commission Board to decide on each request.  
 
1. So at the meeting of 18 March 2020, did the Commission agree to the request or not, or 
what? Please provide the minutes of that meeting. 
At the 18 March meeting, the Commission Board decided that the Section 10 request from the 
Scottish Government for the Commission to provide advice and assistance by considering the 
wording and intelligibility of a potential referendum question would be deferred to a future meeting. 
The minutes of the 18 March 2020 Board meeting are published on our website: 
https://www.electoralcommission.org.uk/who-we-are-and-what-we-do/who-we-are/how-we-make-
decisions/electoral-commission-board/board-minutes-18-march-2020  
 
Subsequent to the 18 March Commission Board meeting the Scottish Government indicated that 
they would be pausing their preparations for a future independence referendum as a result of 
Covid-19. Details of these communications are contained in the information we are releasing in 
response to this request. 
 
2. Other agencies are working around Covid restrictions by means of Zoom or Microsoft 
Teams online meetings etc. Has the Electoral Commission given consideration and made 
decisions whether such means or other means can be used for focus groups / discussions 
whilst maintaining Covid precautions? Please provide the documents and information held 
on this matter. 
 
The Commission has used an online approach for qualitative research in recent work. This was 
carried out via online discussion boards and online video groups. 
 



3

3. Your FOI cites a news report which then quotes Michael Russell: ""We have also written 
to the Electoral Commission to make clear we do not expect it to undertake testing of a 
referendum question until public health circumstances permit such activity".  
 
Please provide copies of all communications by Michael Russell MSP or The Scottish 
Government to the Electoral Commission AND please provide the Electoral Commission's 
communications on this indyref question in 2020 (whether internal or responses to Michael 
Russell or the Scot Govt). 

We hold the information requested and are releasing some of it in relation to this request. This 
includes all external correspondence in relation to the Section 10 request by Scottish Government 
for the Commission to provide advice and assistance by considering the wording and intelligibility 
of a potential referendum question. We also hold some further information relating to internal 
discussion which we consider to be exempt under either section 42 and Section 36 of the FOI Act. 
 
Exemption under Section 42 of the FOI Act 
 
For the reasons set out below, the Commission considers that legal advice is exempt from 
disclosure under section 42 of the Freedom of Information Act 2000 (FOI Act), and we are 
withholding this information from release. Section 42(1) provides for exemption from disclosure 
information that is privileged under legal professional privilege. The requested information being 
withheld from disclosure under section 42 constitutes legal advice relating to the Commission 
Board consideration of the Section 10 request. 
 
Application of this exemption is subject to the public interest test. There is a public interest in 
transparency and accountability. However, it is also in the public interest to safeguard the 
confidential nature of legally privileged communications and advice so as to allow openness in all 
communications between client and lawyer to ensure access to full and frank legal advice which in 
turn is fundamental to the administration of justice. There is an inherent and strong public interest 
in maintaining this privilege given it is in the public’s interest to ensure openness in order to 
safeguard access to fully informed, realistic and frank legal advice. The maintenance of this 
privilege, as the Information Commissioner’s Office and the courts have stated, helps ensure the 
administration of justice and the effective undertaking of public policy. Additional factors to 
consider in the application of the public interest test are whether the advice is recent and live. 
Given that the Section 10 request may return to the Commission Board in the near future, these 
factors are particularly relevant in this case. 
 
Having carefully weighed the public interest relating to possible disclosure of the information 
requested under s 42(1), we are satisfied that it is not appropriate at this time to disclose the 
information that the Commission holds. The Commission is satisfied that maintaining the 
exemption outweighs the public interest in disclosure. 
 
Exemption under section 36 of FOI Act  
 
Section 36 (2) (b) exempts information from release if, in the reasonable opinion of a qualified 
person, disclosure of the information would, or would be likely to, inhibit the free and frank 
provision of advice, or the free and frank exchange of views for the purposes of deliberation. 
 
Some of the information we hold relates to internal communications which informed the advice to 
the Commission Board ahead of their consideration of the Section 10 request from the Scottish 
Government. We consider this to be exempt as it is important that the Commission Board have 
access to free and frank advice which they can use to inform their decision making.  
 
The public interest test is relevant to this exemption where information must be disclosed if the 
public interest in disclosure outweighs the public interest in maintaining the exemption. However, 
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on balance we believe it is in the public interest the Commission Board is able to take decisions 
based on a free and frank exchange of views. Any decisions will also be in the public domain as a 
result of the publication of Board minutes. 
 
Exemptions under Section 40 of the FOI Act  
 
You will note that we have redacted some names and contact details from the information we are 
releasing. This is because some of the information contained in these documents contains 
personal data, such as direct contact information of staff members and the names and contact 
details of junior staff members or those who have left employment, which is exempt under Section 
40 of the FOI Act.  
 
4. Your FOI response said: "As a result of the above, the Commission has not commenced 
any work to date to re-test the Scottish independence referendum question". 
I do not see in the Referendums (Scotland) Act 2020 where an MSP or Scot Govt minister 
has any legal authority to instruct the Electoral Commission to desist from testing a 
referendum question once the Electoral Commission has been invited to test a question. If 
Michael Russell has legal or other authority to instruct the Electoral Commission to desist 
from testing an indyref question please provide the basis for this. 
 
The request for the Commission to assess the question used at the 2014 Scottish independence 
Referendum was made under Section 10 of PPERA and not under the Referendums (Scotland) 
Act 2020. Under Section 10 of PPERA the Commission may at the request of any relevant body, 
provide the body with advice and assistance as respects any matter in which the Commission 
have skill and experience. 
 
5. If Michael Russell MSP / Scot Govt minister has no legal authority to stop the Electoral 
Commission testing an indyref question. Your FOI response said: "As a result of the 
above, the Commission has not commenced any work to date to re-test the Scottish 
independence referendum question". 
 
5.1 What subsequent decisions since March 2020 has the Electoral Commission made to 
deal with focus groups / feedback continuing under what may be a long-term Covid 
situation? Please provide all documents on this matter. 
 
5.2 Has the Electoral Commission considered, decided or plans to consider continuing 
with testing a question for a Scottish independence referendum, even though Michael 
Russell MSP "expects" that you won't continue?  

As noted above, the request was made under Section 10 of PPERA and has now been paused by 
decision of the Commission Board. In the context of the Covid situation and any other 
considerations material to the Commission’s work, the Commission has not taken any further 
decisions since then in relation to whether it will accept the request and, if it does, to commence 
conducting question assessment research. The Commission will return to the matter of this s.10 
request in due course. 
 
 
If you are not satisfied with this response, please note that the Commission operates a review 
procedure, details of which can be found on the Commission website at:  
www.electoralcommission.org.uk/freedom-information/make-a-freedom-information-request 
 
 
Please also note that if you have exhausted all internal Commission review procedures and you 
are still not satisfied you have the right to appeal to the Information Commissioner. Details of this 
procedure can be found on the ICO website: https://ico.org.uk/ 
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Yours sincerely, 
 
Information Team 
The Electoral Commission 
electoralcommission.org.uk 



 

Scottish Ministers, special advisers and the Permanent Secretary are 

covered by the terms of the Lobbying (Scotland) Act 2016.  See 

www.lobbying.scot 
 

The Scottish Parliament, Edinburgh  EH99 1SP 

www.gov.scot 
    

 

Cabinet Secretary for Government Business and 

Constitutional Relations 

Michael Russell MSP 

 

 

T  
E:  

 

 

 

Dame Sue Bruce 
Commissioner 
The Electoral Commission 
City Chambers 
High Street 
Edinburgh 
EH1 1YJ 
 

 

___ 
5 February 2020 
 
Dear Sue 
 
On 29 January, the Scottish Parliament passed a motion on Scotland’s future: 
 

That the Parliament recognises the sovereign right of the people of Scotland to 
determine the form of government best suited to their needs; agrees with the cross-
party Smith Commission report published after the 2014 referendum and backed by the 
UK Government that “nothing in this report prevents Scotland becoming an independent 
country in the future should the people of Scotland so choose”; recognises that there 
has been a material change in circumstances since 2014 and that a referendum should 
be held so that the people of Scotland can decide whether they wish it to become an 
independent country, and calls on the UK Government to reach an agreement with the 
Scottish Government on such a referendum taking place on a date and in a manner 
determined by the Scottish Parliament, which the Scottish Government proposes 
should take place in 2020. 

 
On Friday 31 January the Scottish Government informed the Scottish Parliament that it would 
ask the Electoral Commission for advice on the question which was used in the 2014 
independence referendum - ‘should Scotland be an independent country?’  
 
I am, therefore, writing to you under the terms of section 10(1) of the Political Parties Elections 
and Referendums Act 2000 (PPERA) on the same basis as in 2012 to request that the 
Electoral Commission provides advice and assistance to the Scottish Government by 
considering the wording and intelligibility of that question. I attach the question in ballot paper 
format. 
 
I recognise and request that the Commission's advice will be set out in a report, published by 
the Commission, setting out its views as to the intelligibility of the referendum question, as 
soon as reasonably practicable and in such a manner as the Commission may determine. The 
report will be laid before the Scottish Parliament. 
 
 





 

Scottish Ministers, special advisers and the Permanent Secretary are 

covered by the terms of the Lobbying (Scotland) Act 2016.  See 
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SAMPLE FORM OF BALLOT PAPER 
 
 

 
 
 









 
  

 
 
 
 
 
 
 
 

Rt Hon Michael Gove MP 
Chancellor of the Duchy of Lancaster 
and Minister for the Cabinet Office 

Cabinet Office   70 Whitehall   London  
SW1A 2AS 

 
 
 
 
 
 
 
 
 
 
 
 

  
 
 
Sir John Holmes GCVO KBE CMG 
3 Bunhill Row  
London  
EC1Y 8YZ 

Our reference: MC2020/00604

 

 
 6 March 2020 

 
 
Dear Sir John, 
  
 
 
I am writing following the Scottish Government’s recent request that the Electoral Commission             
retest the question used in the 2014 independence referendum. 
  
I understand the Scottish Government has made this request under section 10 of the Political               
Parties, Elections and Referendums Act 2000 (PPERA), which enables the Electoral           
Commission to provide advice and assistance to relevant bodies as respects any matter in              
which the Commission has skill and experience. I understand you will take a decision on               
whether to agree to the Scottish Government’s request later this month. 
  
The UK Government’s clear position is that it is outside the legislative competence of the               
Scottish Parliament to legislate for and hold a referendum on Scottish independence absent a              
transfer of relevant powers. The Prime Minister wrote to the First Minister of Scotland on 14                
January 2020 to confirm that he cannot agree to such a transfer of powers. The people of                 
Scotland voted decisively in 2014 to remain part of the United Kingdom and the UK Government                
is committed to respecting and upholding that result.  
  
The UK Government has been very clear that the Scottish Government should focus on delivery               
of its significant domestic responsibilities, including the ongoing implementation of the welfare            
powers in the Scotland Act 2016, and work with the UK Government to ensure 2020 is a year of                   
opportunity for Scotland, not one of constitutional wrangling and grievance.  
  
The Electoral Commission of course has an important role in testing the suitability of              
referendum questions where there is a referendum in prospect. However, there is no lawful              
referendum on Scottish independence in prospect and in view of that, I believe the Scottish               
Government’s request to you represents a poor use of time, resource and public money and is                
an exercise designed to persuade Scottish National Party members that a referendum is             
imminent. 
 



 
 
 
 
 
 
I am copying this letter to the Secretary of State for Scotland. I will share a copy of this letter                    
with the First Minister of Scotland.  
 

With every good wish,  
 

 
Rt Hon Michael Gove MP 

Chancellor of the Duchy of Lancaster 
and Minister for the Cabinet Office 

 





 

 

St Andrew’s House, Regent Road, Edinburgh  EH1 3DG 

www.gov.scot 
      

 

Constitution and Cabinet Directorate 

Elections and FOI Division 

 

T:    
E:  

 

 

 

 
Andy O’Neill 
Head of the Scotland office 
The Electoral Commission 
 
By email:  
 
 

 

___ 
 

17 March 2020 
 
Dear Andy, 
 
You shared the Chancellor of the Duchy of Lancaster’s letter to Sir John Holmes with the 
Scottish Government and asked us for any comments on the content of the letter. 
 
The Scottish Government is grateful to the Electoral Commission for the opportunity to 
comment on this matter, and in doing so we are mindful of the independent role of the 
Commission.  
 
Throughout the passage of the Referendums (Scotland) Act 2020, the Electoral Commission 
was clear that in its view, all referendum questions should be tested and that the 2014 
question would require re-testing before a independence referendum.  
 
The Scottish Government has been clear that a referendum on independence must be legal 
and legitimate, and meet the highest standards.  The Cabinet Secretary for Constitution, 
Europe and External Affairs therefore accepted the Commission’s advice on this matter.  
 
In his letter to Dame Sue Bruce of 5 February 2020, he asked that, under the terms of 
section 10(1) of the Political Parties, Elections and Referendums Act 2000, the Electoral 
Commission provides advice and assistance to the Scottish Government by considering the 
wording and intelligibility of the question used at the 2014 referendum.  
 
That request was mandated by the Scottish Parliament in the following motion, passed on 29 
January 2020.  
 
That the Parliament recognises the sovereign right of the people of Scotland to determine 
the form of government best suited to their needs; agrees with the cross-party Smith 
Commission report published after the 2014 referendum and backed by the UK Government 
that “nothing in this report prevents Scotland becoming an independent country in the future 
should the people of Scotland so choose”; recognises that there has been a material change 
in circumstances since 2014 and that a referendum should be held so that the people of 
Scotland can decide whether they wish it to become an independent country, and calls on 
the UK Government to reach an agreement with the Scottish Government on such a 
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From: Bob Posner
Sent: 30 March 2020 14:20
To: Commissioners Protected
Cc:
Subject: Re: Request for advice from the Scottish Government on a referendum question - 

S.10 Political Parties Elections and Referendums Act 2000

Dear Commissioners 
 
At the Board meeting on 18 March, it was resolved that the above request be deferred for 
consideration at a future meeting. It was noted that were the Commission to agree to act on the 
request in any event the work could not commence as a consequence of the Covid-19 pandemic. 
 
In these circumstances, having now consulted with the Chair of the Commission and Sue Bruce, 
the Commissioner with lead responsibility for Scotland, it is intended that on Thursday this week 
we will write back to the Scottish Government informing them that the Commission will return to 
this matter once the coronavirus crisis is sufficiently over for the Commission to properly take a 
view on the request, and if appropriate proceed with advice assessment. The letter will be copied 
to the UK Government. 
 
I trust this course of action is consistent with the Board’s position.  
 
Yours sincerely  
 
Bob 
 
 
Bob Posner  
Chief Executive 
 

The Electoral Commission 
 

electoralcommission.org.uk  
 
PRIVACY AND CONFIDENTIALITY NOTICE 
This message is confidential and intended only for the person to whom it is addressed. It may contain 
privileged and confidential information. If you are not the intended recipient you must not read, copy, 
distribute, discuss or take any action in reliance upon it. If you have received this information in error, 
please destroy it and inform me as soon as possible. Thank you. 
 
 



  

City Chambers 
High Street 

Edinburgh EH1 1YJ 

Tel:  
 
 

 

 

 

Penny Curtis  
Head of Elections and FOI Division 
Directorate for Constitution and Cabinet 
Scottish Government  
St Andrew's House 
Regent Road 
Edinburgh 
EH1 3DG 

2 April 2020 

Dear Penny 

S.10 request to provide advice and assistance on a potential referendum question 

As you are aware, the Electoral Commission’s Board on 18 March discussed the Scottish 
Government’s request under s10 of the Political Parties, Elections and Referendums Act 
2000 to provide advice and assistance to it by considering the wording and intelligibility of 
the question used at the Scottish Independence referendum in 2014. 

The Commission’s Board resolved that the request for advice and assistance to Scottish 
Government should be deferred for consideration to a future meeting. It was noted that 
were the Commission to agree to act on the request the work could not presently 
commence as a consequence of the Covid-19 pandemic. 

Subsequent to the Board meeting, statements in the Scottish Parliament indicated that 
because of the pandemic the Scottish Government had paused work on preparing for an 
independence referendum. Scottish Government also clarified to us that it did not wish the 
Commission to undertake testing of a referendum question until public health 
circumstances permitted such activity.  
 
The Commission has decided it will return to this matter once the coronavirus crisis is 
sufficiently over for the Commission to properly take a view on the request, and if 
appropriate proceed with advice assessment. 

In the interests of transparency we will share a copy of this letter with Cabinet Office 
officials. 

Please feel free to call to discuss further. 

 

Yours sincerely 



 

Andy O’Neill 
Head of the Electoral Commission, Scotland 

 
 

 









 

Scottish Ministers, special advisers and the Permanent Secretary are 
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Cabinet Secretary for Constitution, Europe and 

External Affairs  
Michael Russell MSP 

 

 

T:  
E:  

 

 

Rt Hon Michael Gove MP 
Chancellor of the Duchy of Lancaster 
Cabinet Office 
70 Whitehall 
London 
SW1A 2AS 
 

 

___ 
18 March 2020 
 
Dear Michael  
 
I note that it was confirmed yesterday that there will be no negotiating round this week on the 
future relationship between the UK and the EU and that consideration is being given to other 
ways to establish contact and exchange during the Coronavirus crisis. 
 
Because of the crisis, the Scottish Government has paused work on preparing for an 
independence referendum this year.  We have also written to  the Electoral Commission to 
make clear  we do not expect it to undertake testing of a referendum question  until public 
health circumstances permit such activity (while also urging the commission to reject the UK 
Government’s objections to testing).   That will allow us to focus all available resource on 
current and future demands in what is an unprecedented set of circumstances.  It follows from 
this that a referendum will not take place this year. 
 
We would now strongly suggest to the UK Government that the time has come for an 
equivalent action by you with regard to the Brexit process, and would ask you to institute a 
pause to  EU/UK negotiations for at least six months. 
 
It would seem impossible for business and others to cope with the enormous challenge of 
Coronavirus while at the same time preparing for a completely new relationship with the EU in 
nine months’ time.  
 
A pause is also necessary given the inevitable lack of parliamentary and public scrutiny of the 
negotiations and their progress over that period, when all attention and effort will be focused 
on our collective actions to tackle and defeat the Coronavirus .  
 
It will also be difficult for the JMC (EN) to meet during that time and therefore there will be no 
opportunity for the UK’s four governments to “provide oversight of the negotiations” as set out 
in the its  terms of reference.  
 





From:
To:
Subject: RE: S.10 PPERA - Request from Scottish Government for advice on a referendum question
Date: 02 April 2020 15:47:32
Attachments: AON to Penny Curtis Question Assessment 2 April.pdf

Dear 
I trust you and colleagues are keeping well. I expect you are very busy.
On the Scottish Government S.10 request - Consistent with the Commission
sharing the correspondence with both Scottish and UK Governments, please find
attached a copy of the Commission’s letter sent today to the Scottish Government.
Regards
Bob
Bob Posner
Chief Executive
The Electoral Commission

electoralcommission.org.uk
PRIVACY AND CONFIDENTIALITY NOTICE
This message is confidential and intended only for the person to whom it is addressed.
It may contain privileged and confidential information. If you are not the intended
recipient you must not read, copy, distribute, discuss or take any action in reliance upon
it. If you have received this information in error, please destroy it and inform me as soon
as possible. Thank you.
From:  
Sent: 18 March 2020 15:15
To: Bob Posner 
Subject: Re: S.10 PPERA - Request from Scottish Government for advice on a referendum
question
Thanks Bob, fair to say the world has changed!
On Wed, 18 Mar 2020 at 15:13, Bob Posner 
wrote:

Dear ,
To provide an update to UK Government - The discussions of the Electoral
Commission Board at its meeting today (18 March) necessarily focused on the
Commission’s response to the impact of Covid-19 on its work, stakeholders and
staff. Other items for discussion, including the Scottish Government’s request to
re-test the 2014 Scottish independence referendum question, were deferred for
Board discussion at the next earliest opportunity.
Regards
Bob
Bob Posner
Chief Executive
The Electoral Commission

electoralcommission.org.uk
PRIVACY AND CONFIDENTIALITY NOTICE
This message is confidential and intended only for the person to whom it is
addressed. It may contain privileged and confidential information. If you are not
the intended recipient you must not read, copy, distribute, discuss or take any
action in reliance upon it. If you have received this information in error, please






