
 

 
 
From: FOI  

Sent: 21 May 2018 15:17 

To: 

Subject: FOI 059/18 EPP Correspondence Response  

 

Dear  
 

Our Ref: FOI 059/18 
 
Thank you for your email to the Electoral Commission dated 06 April 2018, received by 
the Commission on 09 April 2018. 
 
The Commission aims to respond to requests for information promptly and regrets that on 
this occasion we have not done so. 
 
Your request is in bold below followed by our response.  
  
We require you promptly to provide: 
 
-       legal advice of 28 March 2013 (para 26 Judgment); 
-       the document Party Registration Approvals Board as at November 2015 and as 

amended at times when decisions relevant to our party were taken (para 29) 
-       Mr Posner’s evidence (para 30 and elsewhere). 
 
Our response is as follows: 
   
First requested document 
 
Information held by a public body is exempt by virtue of section 42 of the Freedom of 
Information Act 2000 (FOIA) if it is subject to legal professional privilege. 
 
Exemption under s42 constitutes a qualified exemption. This means that the public 
authority which holds that information is obliged to confirm or deny whether it holds that 
information. In addition, the application of the exemption is subject to the public interest 
test.  
 
The information contained in the first document you have requested falls under section 42. 
We confirm that we hold this information.  
 
The document which contains this information is referenced in paragraph 26 of The Hon. 
Mr Justice Supperstone's Judgment in the case of English Democrats Party v Electoral 
Commission (dated 14 February 2018). The relevant section states that, with reference to 
a corresponding paragraph of Elizabeth Butler's report to the Electoral Commission (dated 
05 May 2014): 

“65.  All future decisions concerning the registration of party names, descriptions 
and emblems should include a broader consideration of context, as set out in legal 
advice of 28 March 2013 and the QMS, and this should be documented on the 
approvals records...." 

 
However, we reserve our right not to release the information in that legal advice. This is 
because the requested information constitutes legal advice that informs the Commission's 
decision relating to the exercise of our statutory function. It is advice provided by legal 
advisors and so constitutes legally privileged communication. 



 

 
As previous disclosure of the document has not revealed its contents or substance of this 
document, the information contained in the document has not lost its quality of 
confidentiality. 
 
Further, we do not consider that the public interest test has been met with regards to 
releasing this information. There is a public interest in transparency and accountability. 
However, it is also in the public interest to safeguard the confidential nature of legally 
privileged communications and advice so as to allow openness in all communications 
between client and lawyer to ensure access to full and frank legal advice which in turn is 
fundamental to the administration of justice. There is an inherent and strong public interest 
in maintaining this privilege given it is in the public’s interest to ensure openness in order 
to safeguard access to fully informed, realistic and frank legal advice. The maintenance of 
this privilege, as the Information Commissioner’s Office and the courts have stated, helps 
ensure the administration of justice and the effective undertaking of public policy. Having 
carefully weighed the public interest relating to possible disclosure of the information 
requested under s 42(1), we are satisfied that it is not appropriate at this time to disclose 
the information that the Commission holds. The Commission is satisfied that maintaining 
the exemption outweighs the public interest in disclosure. 
 
Second requested document  
 
We have released to you the document 'Party Registration Approvals Board' as at 
November 2015. We have also released the revised versions of this document which were 
in use at times when we considered applications relating to 'Alliance EPP: European 
People's Party UK'. These include versions from August 2016, October 2016, and the 
current version of this document from May 2017. 
 
Third document 
 
Information held by a public body is exempt by virtue of section 32 of the FOIA if it is 
contained in documents prepared for or used in court. Furthermore, exemption under s32 
constitutes an absolute exemption. This means that the relevant public authority is under 
no duty to confirm or deny whether it holds that information currently by virtue of section 
32, or to release it upon request. 
 
The information contained in the third document you have requested falls under section 
32. We confirm that we do hold that information, but reserve our right not to release it. 
 
 
 
I trust that this information satisfies your request. The Commission strives to be an open, 
transparent authority, but in some circumstances we cannot responsibly release 
requested information, and we ask for your understanding in this regard. 
 
If you are not satisfied with this response, please note that the Commission operates a 
review procedure, details of which can be found on the Commission website at: 
http://www.electoralcommission.org.uk/about-us/freedom-of-information-requests/how-do-
I-make-an-foi-request 
Please also note that if you have exhausted all internal Commission review procedures 
and you are still not satisfied you have the right to appeal to the Information 
Commissioner. Details of this procedure can be found on the ICO website: 
https://ico.org.uk/ 
 
Yours sincerely, 



 

 

Access to Information Officer (FOI & DPA) 
The Electoral Commission 

3 Bunhill Row 
London EC1Y 8YZ  
FOI@electoralcommission.org.uk  
electoralcommission.org.uk 
yourvotematters.co.uk 
 

Twitter | Facebook | Blog 
 

 



Party registration Approvals Board  

Membership and final decision making 
The Approvals board is constituted as shown in the table below. Final decision 

making rests with the Director of Party and Election Finance and Legal Counsel 

(bold). 

Member Alternate 

Head of Policy Head of Guidance and Performance  
 
Director of Electoral Administration 
(unless final decision making is also 
delegated) 

Head of Media and Public Affairs Director of Communications 

Head of Legal Senior Lawyer (Party and Election 
Finance) 

Head of Guidance (PEF) Head of Monitoring and Reporting 
Head of Office Scotland ?? 
Head of Office Wales Kay Jenkins 
Head of Office Northern Ireland ?? 

Director of Party and Election Finance 
and Legal Counsel 

Director of Electoral Administration 
 

 

As set out, the primary members are ‘Heads’ and all alternate members are also 

Heads or Directors (with the exception of the Senior Lawyer and… [poss devolved 

delegates TBC].  

Final decision making is at Director level – and cannot be delegated below that level. 

The proposed membership retains the approach of input from EA, Comms, PEF and 

Legal.  

Recommendations on registrations need to be considered by the final decision 

maker (or delegated authority) and at least three of the other board members (or 

[delegated authorities]).  

Head of devolved offices (in italics) will be included in all application summaries and 

may comment on any if they are able to do so. However, comment from a devolved 

Head is not required unless a particular application is for a party only planning to 

stand in Scotland or Wales or for one registering on the Northern Ireland register.  

Process 
The end-to-end process is: 



1. Party registration team draft a summary note for each application including 

recommendation on approval/rejection (each note to be finalised within 5 

working days of receiving a completed application) 

2. Director of Party and Election Finance and Legal Counsel reviews registration 

notes, gives a summary view on each identifier with a draft recommendation 

and circulates to primary members of Approvals Board (Director to give 

summary view with 5 working days of receiving the note) 

3. Each member of the Approvals Board either delegates the work (as table) or 

gives a view on each element of each application and indicates if they agree 

or disagree with the draft recommendation (from Director of Party and 

Election Finance and Legal Counsel) (Approvals Board members to provide 

views within 5 working days of receiving the Director’s view) 

4. Director of Party and Election Finance and Legal Counsel reviews Approval 

Board members’ input and any feedback now inserted from public/external 

source via website. Director gives a final decision on each identifier to party 

registration team (Director to give final view within 3 working days of receiving 

all Approvals Board responses and external input) 

The party registration would also consult, as part of step 1 above, with the relevant 

devolved office(s) when preparing the assessment note. Their views would therefore 

be seen by all those involved in the approvals process. 

There would be some further administrative tweaks to the process dependent on the 

introduction of an electronic system of recording assessments and decisions 

(currently in development). 

 

Phil Thompson 

November 2015 
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Briefing Paper – The party registration approval 
board (approval board) 
 
Executive Summary 

 This briefing note is for people who are members of the approval board, or 
their delegates, who are required to give their opinion on the assessment of 
applications of political parties to register, or change their registration of, 
identity marks (party names, descriptions and emblems). 

This document sets out the composition, process and function of the approval board. 
The KPI for the approval board to provide comment on is 5 working days. 

Background 

 In early 2014 the Commission Board expanded the scope of how we assess 
applications to register or change registration details of political parties. 

 After the elections in May 2014 the Commission reviewed how it processed 
applications and incorporated another review stage in the assessment of 
party registration processes called the approvals board. 

 In 2014 the Commission undertook a review of how we apply the statutory 
tests and moved to a more robust view on our obligations to uphold the 
interests of the voter when making assessments on proposed identifiers. 

 The following table outlines the stages of the party registration assessment 
process after an application has been lodged 

Stage of assessment process  Who is responsible 
   

Receipt and Initial Assessment for completeness  Party registration team 

 
  

Assessment and Recommendation  Party registration team 

 
  

Minded to view on each assessment  PEF Director 

 
  

Approval Board Review and Comments  Approval Board 

 
  

Review of comments and final decision  PEF Director 

 
  

Placement on Register and applicants  informed  Party registration team 
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Legislative tests and policy framework  

Summary of the statutory tests as they apply to names descriptions and 
emblems 

 The statutory tests that apply to names, descriptions and emblems are that 
they are: 

 not the same as that of a currently-registered party name, or party description 

 not likely to result in voters confusing it with a registered political party 

 not more than 6 words 

 not, in my opinion, obscene or offensive 

 do not contain words the publication of which would be likely to amount to the 
commission of an offence1 

 do not include any script other than Roman script2 

 do not contain any words prohibited by order of the secretary of state3 

 not likely to mislead voters as to the effect of their vote 

 not likely to contradict or hinder instructions or guidance given for voting. 

Additional requirement for emblems   

 In addition emblems are  to be represented on the ballot paper in black and 
white 

  
 

 The above tests fall into two categories, the first in which the proposed 
identifier either meets or does not meet the required criteria.  

3.2.1. The tests that fall into this non discretionary category are: 

 Not the same as that of a currently registered party name, description 
or emblem 

 Not more than 6 words 

 Do not include any script other than Roman script 

 Do not contain any words prohibited by order of the secretary of state. 

3.2.2. The second set of tests are ones in which the Commission are required 
to come to a view on whether the proposed identifier satisfies the 
relevant test. These are 

                                                           
1 In particular we consider whether the organisation is a prohibited organisation which promoting on the ballot 
paper would be an offence 
2 The reference to Roman script is a reference to a writing system that includes numerals and other signs used 
as part of normal written communication such as question marks or exclamations marks. 
3 This briefing paper of the prohibited words order explains how these words can be qualified 
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 not likely to result in voters confusing it with a registered political party 

 not, in my opinion, obscene or offensive 

 do not contain words the publication of which would be likely to amount 
to the commission of an offence4 

 not likely to mislead voters as to the effect of their vote 

 not likely to contradict or hinder instructions or guidance given for 
voting. 

 
Policy framework considerations 

 In all assessment the primary consideration is how the identity mark will 
appear on all ballots papers that it is eligible to appear on.  

 Given that the Commission is required to express an opinion with regard to 
the statutory tests we have come to the following positions: 

Acronyms unless they are spelt out or well-known they are not permitted on the 
registers as they are likely to mislead voters as to the effect of their vote 

Links to Online content such as QR codes and URLs are not permitted on the 
registers as this content is changeable and unable to be assessed 

Offensiveness or obscenity should be viewed in the context of what a voter would 
encounter on the ballot paper. A voter in order to exercise their franchise must 
interact with the ballot paper. The ballot paper should present as an uncontroversial 
document for all people of any views to exercise their right to vote. A  right to 
freedom of expression must therefore be balanced with the harm that any 
offensiveness or obscenity that a voter would experience whilst voting.   

Numbers expressed as numerals, ticks, and/or crosses are not permitted as they 
would contradict or hinder any instructions or guidance given to voters on the ballot 
paper or elsewhere 

Consider where the party is likely to stand when considering the issue of 
similarity, if the parties are standing candidates across Great Britain or in specific 
areas such as England, Scotland and Wales. If the parties are highly localised the 
Commission may still grant approval if both parties are unlikely to appear on the 
same ballot paper. 

 Emblems should not just be text, emblems must include elements of the 
following:  

 A distinctive badge, design, or device 

 An object or representation that functions as a symbol 

 a visible object or representation that symbolises a group. 

 figure or design that identifies something. 

 A thing serving as a symbol of a particular quality or concept 

                                                           
4 In particular we consider whether the organisation is a prohibited organisation which promoting on the ballot 
paper would be an offence 
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 a device, symbol, or figure adopted and used as an identifying mark 

Emblems should be considered in light of the specific tests that names and 
descriptions are required to consider. In particular we consider that the rules 
surrounding prohibited words and the number of words permitted in a name or 
description should also apply to emblems. 

We will not permit a party to have a description that is the same as their name. 
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Legislative tests and policy framework  

Summary of the statutory tests as they apply to names descriptions and 
emblems 

 The statutory tests that apply to names, descriptions and emblems are that 
they are: 

 not the same as that of a currently-registered party name, or party description 

 not likely to result in voters confusing it with a registered political party 

 not more than 6 words 

 not, in my opinion, obscene or offensive 

 do not contain words the publication of which would be likely to amount to the 
commission of an offence1 

 do not include any script other than Roman script2 

 do not contain any words prohibited by order of the secretary of state3 

 not likely to mislead voters as to the effect of their vote 

 not likely to contradict or hinder instructions or guidance given for voting. 

Additional requirement for emblems   

 In addition emblems are  to be represented on the ballot paper in black and 
white 

  
 

 The above tests fall into two categories, the first in which the proposed 
identifier either meets or does not meet the required criteria.  

3.2.1. The tests that fall into this non discretionary category are: 

 Not the same as that of a currently registered party name, description 
or emblem 

 Not more than 6 words 

 Do not include any script other than Roman script 

 Do not contain any words prohibited by order of the secretary of state. 

3.2.2. The second set of tests are ones in which the Commission are required 
to come to a view on whether the proposed identifier satisfies the 
relevant test. These are 

                                                           
1 In particular we consider whether the organisation is a prohibited organisation which promoting on the ballot 
paper would be an offence 
2 The reference to Roman script is a reference to a writing system that includes numerals and other signs used 
as part of normal written communication such as question marks or exclamations marks. 
3 This briefing paper of the prohibited words order explains how these words can be qualified 
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 not likely to result in voters confusing it with a registered political party 

 not, in my opinion, obscene or offensive 

 do not contain words the publication of which would be likely to amount 
to the commission of an offence4 

 not likely to mislead voters as to the effect of their vote 

 not likely to contradict or hinder instructions or guidance given for 
voting. 

 
Policy framework considerations 

 In all assessment the primary consideration is how the identity mark will 
appear on all ballots papers that it is eligible to appear on.  

 Given that the Commission is required to express an opinion with regard to 
the statutory tests we have come to the following positions: 

Acronyms unless they are spelt out or well-known they are not permitted on the 
registers as they are likely to mislead voters as to the effect of their vote 

Links to Online content such as QR codes and URLs are not permitted on the 
registers as this content is changeable and unable to be assessed 

Offensiveness or obscenity should be viewed in the context of what a voter would 
encounter on the ballot paper. A voter in order to exercise their franchise must 
interact with the ballot paper. The ballot paper should present as an uncontroversial 
document for all people of any views to exercise their right to vote. A  right to 
freedom of expression must therefore be balanced with the harm that any 
offensiveness or obscenity that a voter would experience whilst voting.   

Numbers expressed as numerals, ticks, and/or crosses are not permitted as they 
would contradict or hinder any instructions or guidance given to voters on the ballot 
paper or elsewhere 

Consider where the party is likely to stand when considering the issue of 
similarity, if the parties are standing candidates across Great Britain or in specific 
areas such as England, Scotland and Wales. If the parties are highly localised the 
Commission may still grant approval if both parties are unlikely to appear on the 
same ballot paper. 

 Emblems should not just be text, emblems must include elements of the 
following:  

 A distinctive badge, design, or device 

 An object or representation that functions as a symbol 

 a visible object or representation that symbolises a group. 

 figure or design that identifies something. 

 A thing serving as a symbol of a particular quality or concept 

                                                           
4 In particular we consider whether the organisation is a prohibited organisation which promoting on the ballot 
paper would be an offence 
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 a device, symbol, or figure adopted and used as an identifying mark 

Emblems should be considered in light of the specific tests that names and 
descriptions are required to consider. In particular we consider that the rules 
surrounding prohibited words and the number of words permitted in a name or 
description should also apply to emblems. 

We will not permit a party to have a description that is the same as their name. 
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Legislative tests and policy framework  

Summary of the statutory tests as they apply to Names and descriptions  

 The statutory tests that apply to names, and descriptions and emblems are is 
that they are: 

 not the same as that of a currently-registered party name, or party description 

 not likely to result in voters confusing it with a registered political party 

 not more than 6 words 

 not, in my opinion, obscene or offensive 

 do not contain words the publication of which would be likely to amount to the 
commission of an offence1 

 do not include any script other than Roman script2 

 do not contain any words prohibited by order of the secretary of state3 

 not likely to mislead voters as to the effect of their vote 

 not likely to contradict or hinder instructions or guidance given for voting. 

Summary of the statutory tests as they apply to Emblems 

 The statutory tests that apply to emblems is that they areIn addition emblems 
are : to be represented on the ballot paper in black and white 

 not the same as that of a currently register party emblem 

 not obscene or offensive 

 not, if published would be likely to amount to the commission of an offence 

 not contradict or hinder any instructions or guidance given to voters on the 
ballot paper or elsewhere 

 not likely to mislead voters as to the effect of their vote 

 able to be represented on the ballot paper in black and white 
 

 The above tests fall into two categories, the first in which the proposed 
identifier either meets or does not meet the required criteria.  

3.2.1. The tests that fall into this non discretionary category are: 

 Not the same as that of a currently registered party name, description 
or emblem 

 Not more than 6 words 

 Do not include any script other than Roman script 

 Do not contain any words prohibited by order of the secretary of state. 

                                                           
1 In particular we consider whether the organisation is a prohibited organisation which promoting on the ballot 
paper would be an offence 
2 The reference to Roman script is a reference to a writing system that includes numerals and other signs used 
as part of normal written communication such as question marks or exclamations marks. 
3 This briefing paper of the prohibited words order explains how these words can be qualified 
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3.2.2. The second set of tests are ones in which the Commission are required 
to come to a view on whether the proposed identifier satisfies the 
relevant test. These are 

 not likely to result in voters confusing it with a registered political party 

 not, in my opinion, obscene or offensive 

 do not contain words the publication of which would be likely to amount 
to the commission of an offence4 

 not likely to mislead voters as to the effect of their vote 

 not likely to contradict or hinder instructions or guidance given for 
voting. 

 
Policy framework considerations 

 In all assessment the primary consideration is how the identity mark will 
appear on all ballots papers that it is eligible to appear on.  

 Given that the Commission is required to express an opinion with regard to 
the statutory tests we have come to the following positions: 

Acronyms unless they are spelt out or well-known they are not permitted on the 
registers as they are likely to mislead voters as to the effect of their vote 

Links to Online content such as QR codes and URLs are not permitted on the 
registers as this content is changeable and unable to be assessed 

Offensiveness or obscenity should be viewed in the context of what a voter would 
encounter on the ballot paper. A voter in order to exercise their franchise must 
interact with the ballot paper. The ballot paper should present as an uncontroversial 
document for all people of any views to exercise their right to vote. A  right to 
freedom of expression must therefore be balanced with the harm that any 
offensiveness or obscenity that a voter would experience whilst voting.   

Numbers expressed as numerals, ticks, and/or crosses are not permitted as they 
would contradict or hinder any instructions or guidance given to voters on the ballot 
paper or elsewhere 

Consider where the party is likely to stand when considering the issue of 
similarity, if the parties are standing candidates across Great Britain or in specific 
areas such as England, Scotland and Wales. If the parties are highly localised the 
Commission may still grant approval if both parties are unlikely to appear on the 
same ballot paper. 

 Emblems should not just be text, emblems must include elements of the 
following:  

 A distinctive badge, design, or device 

 An object or representation that functions as a symbol 

                                                           
4 In particular we consider whether the organisation is a prohibited organisation which promoting on the ballot 
paper would be an offence 
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 a visible object or representation that symbolises a group. 

 figure or design that identifies something. 

 A thing serving as a symbol of a particular quality or concept 

 a device, symbol, or figure adopted and used as an identifying mark 

Emblems should be considered in light of the specific tests that names and 
descriptions are required to consider. In particular we consider that the rules 
surrounding prohibited words and the number of words permitted in a name or 
description should also apply to emblems. 

We will not permit a party to have a description that is the same as their name. 




