
 

 
 

 

 
 

 

 

 
 

 

 

 

 

 

 

 
 

From: FOI 
Sent: 
To: 
Subject:
Attachments: 5 (redacted).pdf; 1 (redacted).pdf; 2 (redacted).pdf; 4 (redacted).pdf 

03 December 2021 09:15 

FOI 129-21 - Response 

Dear , 

Our Ref: FOI-129-21 

Thank you for your email to the Electoral Commission dated 25 October 2021. 

The Commission aims to respond to requests for information promptly and apologises that it has 
not done so within the statutory timeframe of twenty working days. 

Your request is shown below followed by our response. 

Quite recently the Commission decided to use powers already held to instigate prosecutions. 

The Government however did not allow you to start using these powers. 

May I please see correspondence between the Commission and Government on this issue, 

Our response is as follows: 

We hold the information you have requested - please see the four documents attached. 

You will notice that certain personal details have been redacted from the documents we are 
releasing. Section 40(2) of the Freedom of Information Act (FOIA) provides for an exemption 
where the information requested constitutes personal data as defined by the Data Protection Act 
2018 (DPA), and where release of the information requested would breach one of the data 
protection principles. Some of the information contained in the requested information falls within 
the description of personal data as defined by the DPA because the information relates directly to 
an identifiable living individual. This includes names and contact details of individuals in some 
instances. The individuals in some cases are junior staff members and they would not reasonably 
expect their information to be released. 

In addition to the documents, we have provided the information below, which we hope will be 
useful to you. 

The UK Government has introduced an Elections Bill that is currently being considered by 
Parliament. It proposes significant changes to the rules for elections in the UK.  

This Bill proposes removing the Commission’s existing ability to bring prosecutions in England, 
Wales and Northern Ireland. More information is available on our website, including our views on 
this specific proposal. 
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The commission strives to be an open, transparent authority and I trust that this information 
satisfies your request. 

If you are not satisfied with this response, please note that the Commission operates a review 
procedure, details of which can be found on the Commission website at: 
https://www.electoralcommission.org.uk/freedom-information/make-a-freedom-information-
request. 

Please also note that if you have exhausted all internal Commission review procedures and you 
are still not satisfied you have the right to appeal to the Information Commissioner. Details of this 
procedure can be found on the ICO website: https://ico.org.uk/. 

Yours sincerely 

Information Officer 
FOI@electoralcommission.org.uk 

The Electoral Commission 
electoralcommission.org.uk 
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Chloe Smith MP 

Minister of State for the Constitution and Devolution 
Cabinet Office   70 Whitehall   London   SW1A 2AS 

 

 
 
 
Sir John Holmes 
Chair 

Electoral Commission   
 
Bob Posner 
Chief Executive 

Electoral Commission 

 

Our reference: MC2020/12988 
 

 
22 September 2020 

  
 
 
Dear Sir John and Bob, 
 
Electoral Commission and prosecution powers 
 
I am writing further to you sharing a copy of the Electoral Commission’s submission to the 
Committee on Standards in Public Life’s review of electoral regulation. The Commission has 
reaffirmed its intention to develop a prosecutions capability. This would result in the Commission 
bringing prosecutions in England, Wales and Northern Ireland.  
 
I thought it would be helpful at this stage to make clear, prior to the Electoral Commission 
spending taxpayers’ money on taking this forward, that the UK Government does not and will not 
support this proposal for several reasons. 
 
●  The Crown Prosecution Service (CPS) already holds prosecutorial functions for breaches 

of electoral law and are experts in this domain. If the Commission were to develop its own 
prosecutorial capability, this could lead to a lack of clarity about where responsibility for 
these prosecutions lies. As the CPS have noted in evidence to the Committee's review, the 
current "criminal – civil divide provides a good level of precision... Any unintentional blurring 
of the lines would be counter-productive.” 

 
●  Substantial additional taxpayer-funded resources may be required to develop the 

prosecutorial capability. This is hard to justify when the CPS is already in a position to bring 
prosecutions. Such funding has not been approved by the Speaker’s Committee on the 
Electoral Commission, and nor has the Speaker’s Committee or Parliament itself explicitly 
approved such a significant change in the Electoral Commission’s functions as a regulator. 

 
●  There are potential conflicts of interest with the Electoral Commission providing operational 

guidance and advice on electoral law, and then acting as an arbiter and prosecutor in 
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From: @cabinetoffice.gov.uk>
Sent: 19 March 2020 22:26
To:
Subject: Re: EC 5-year plan (prosecutorial capacity)

Thanks  this is really helpful! 

On Thu, 19 Mar 2020 at 17:16, @electoralcommission.org.uk> wrote: 

Hi  

Here is some further information about the line in our plan which says 

To deter people from committing offences, and to make sure we can respond proportionally if they do, 
we will continue to build the capacity to prosecute suspected offences. We will consult on the way we 
approach the use of prosecutions. 

Extending the Electoral Commission’s work in this area would enable us to deal with lower order 
offences in a way which is swift and proportionate, freeing up the resources of the police and 
prosecutors and delivering more effective regulation of political finance to support public confidence. 

It would represent a natural progression of the work that the Electoral Commission currently 
undertakes and a well-trodden path for public regulators, taking action where evidence of 
wrongdoing emerges. It will carry out a thorough consultation with stakeholders, including parties, 
the police and the Crown Prosecution Service, before launching this policy 

The legal basis 

The Electoral Commission can prosecute PPERA offences in England, Wales and Northern Ireland
without any change in the law.

 In England and Wales the Director of Public Prosecutions (DPP), acting through the CPS, has the
duty to take over the conduct of all criminal proceedings instituted by a police service (s3 Prosecution
of Offences Act (POA) 1985). But regulatory bodies can bring prosecutions where that duty does not
apply, ie where the proceedings were not instituted by the police.

The Public Prosecution Service of Northern Ireland has a similar duty, but again other bodies may
bring prosecutions where the proceedings were not instituted by the police.

The Commission has a duty to ensure compliance with the restrictions and requirements imposed by
PPERA and other legislation (s145 of PPERA).

 It has specific powers to investigate matters that could be the subject of either civil sanctions or
criminal prosecution under schedule 19B of PPERA. It is therefore open to the Commission under its
duties and powers to bring prosecutions, following an appropriately conducted criminal investigation.
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Constitution Group - Part of UK Governance Group 
 




