
 
   

 
  

 

 

 
            

                 
          

               
 

 
             
             

        

 

 

From: FOI 

FOI 186/18 - Response 
08 January 2019 15:14:23 

To: 
Subject: 
Date: 
Attachments: Bernard Jenkin to Jenny Watson - S125 and website - 26-May 2016 - REDACTED.pdf

BJ to JW email 9 May 2016 - REDACTED.pdf 
BJ to JW email 9 May 2016 attachment 2016-05-06 Letter to Bernard Jenkin MP - Section 125 of PPERA (003) -
REDACTED.pdf
FW EU referendum s125 of PPERA and the eureferendum gov uk website REDACTED.pdf 
FW s 125 LTT CCM0160732 - REDACTED.pdf
PosnerB-to-Rees-MoggJ-2018-09-07 - REDACTED.pdf 
RE s.125 LTT REDACTED.pdf 
Rees-MoggJ-to-HolmesJ-2018-08-19 - REDACTED.pdf
WatsonJ-to-JenkinB-2016-05-11-s125 PPERA - REDACTED.pdf 
WatsonJ-to-JenkinB-Section125-response-27-05-2016 - REDATED.pdf 

Dear , 

Our Ref: FOI 186/18 

Thank you for your email to the Electoral Commission dated 22 November 2018. 

The Commission aims to respond to requests for information promptly and I regret that it 
has not been possible to respond within the statutory timeframe of twenty working days on 
this occasion. 

Your request is in bold below followed by our response. 

1. Please release any correspondence regarding UK Gov Brexit Referendum
Website 

2. Did Bob Posner or Commission legal (or other) dept provide any advice to the
UK Government on leaving up pro-EU material during the 'purdah' period. 

3. How did the Commission interpret s125 with regards to Links to other
Government websites? 

Our response is as follows: 

We have identified that we hold some information relevant to your request. Some of
the information we are able to provide in response to your request has been
redacted to remove some personal information relating to individuals. 

You also ask whether Bob Posner or any other Commission staff provided advice to the 
UK Government on leaving up pro-EU material during the 'purdah' period, and how the 
Commission interpreted s125 with regards to links to other Government websites. 

Section 125 of PPERA restricted the publication of material about the referendum by UK 
governments, ministers, local authorities and other public bodies in the 28 days before the 
referendum (27 May - 23 June 2016). The Commission issued general guidance on the 
restrictions in section125 of the Political Parties, Elections and Referendums Act 2000 
(PPERA), and did not issue guidance specifically to government. 

There is an exception to this restriction under section 125(3)(a), which concerns “material 
made available to persons in response to specific requests for information or to persons 
specifically seeking access to it”. With regard to material searchable on the internet, we 
considered that this exception would cover content that was originally published prior to 
the 28 day period, which remained available to anyone specifically seeking access to that 
content within the 28 days. Therefore, provided the website was designed in such a way 
that members of the public needed to take active steps to seek access to the content, in 
our view the exception under section 125(3)(a) would apply. We considered that the 
website eureferendum.gov.uk was designed in this way, and on that basis, it appeared to 
us that there was no breach of section 125(2). 

The Commission made clear its position in relation to the restrictions on promotional 



 

 

 

 

 
 

 

 

 
  

activity by both central and local government both before and after the referendum. The 
Commission gave evidence to the Public Administration and Constitutional Affairs 
Committee (PACAC) on this issue. Our written evidence to PACAC in July 2015 is on the 
following link: 

http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/public-
administration-and-constitutional-affairs-committee/eu-referendum-bill-part-one-purdah-
and-impartiality/written/18717.html 

A transcript of our oral evidence to PACAC in July 2015 is on the following link: 
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/public-
administration-and-constitutional-affairs-committee/eu-referendum-bill-part-one-purdah-
and-impartiality/oral/18739.html 

A transcript of our oral evidence to PACAC in December 2016 is on the following link: 
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/public-
administration-and-constitutional-affairs-committee/lessons-learned-from-the-eu-
referendum/oral/44512.html 

We also highlighted the issue in our referendum report, and recommended that the 
legislation should be clarified for future referendums. I refer you to pages 101-104 and 
recommendation 15. 
https://www.electoralcommission.org.uk/__data/assets/pdf_file/0008/215279/2016-EU-
referendum-report.pdf 

I trust that this information satisfies your request. The Commission strives to be an open, 
transparent authority, but in some circumstances we cannot responsibly release requested 
information, and we ask for your understanding in this regard. 

If you are not satisfied with this response, please note that the Commission operates a 
review procedure, details of which can be found on the Commission website at: 
http://www.electoralcommission.org.uk/about-us/freedom-of-information-requests/how-do-
I-make-an-foi-request 

Please also note that if you have exhausted all internal Commission review procedures 
and you are still not satisfied you have the right to appeal to the Information 
Commissioner. Details of this procedure can be found on the ICO website: 
https://ico.org.uk/ 

Yours sincerely, 

Access to Information Officer (FOI and DPA) 

The Electoral Commission 
FOI@electoralcommission.org.uk 
electoralcommission.org.uk 

https://ico.org.uk
http://www.electoralcommission.org.uk/about-us/freedom-of-information-requests/how-do
https://www.electoralcommission.org.uk/__data/assets/pdf_file/0008/215279/2016-EU
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/public
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/public
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/public






  
   

  
       

           

 
 

    
 

 
       

 
   

 

 
 

 
 
 
 

 
 

  
 

 
   

 

Tom Hawthorn 

From: JENKIN, Bernard <bernard.jenkin.mp@parliament.uk> 
Sent: 09 May 2016 17:31 
To: Jenny Watson; 
Subject: Fwd: EU Referendum, Section 125 of PPERA, and the EUreferendum.gov.uk website 
Attachments: image003.jpg; ATT00001.htm; 2016-05-06 Letter to Bernard Jenkin MP - Section 125 of PPERA.pdf; ATT00002.htm 

Dear Jenny 

Any reaction to this? PACAC will be publishing this correspondence tomorrow, after we have met. We will also be publishing Speaker's Counsel's advice, 
which is unequivocal in its condemnation of the government's position.  

Will the EC be in a position to express an opinion on this matter? 

When could we have a further conversation on the matter? 

Thanks  

Bernard 

Bernard Jenkin MP (Harwich and North Essex) 
Chair, Public Administration and Constitutional Affairs Committee (PACAC) 
020 7219 4029 
House of Commons, LONDON SW1A 0AA 
www.bernardjenkin.com 
Follow Bernard on http://twitter.com/bernardjenkin 
This e-mail is confidential to the intended recipient. If you have received it in error, please notify the sender and delete it from your system. Any unauthorised 
use, disclosure, or copying is not permitted. This e-mail has been checked for viruses, but no liability is accepted for any damage caused by any virus 
transmitted by this e-mail. 
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Begin forwarded message: 

From: @cabinetoffice.gov.uk> 
Date: 6 May 2016 at 13:49:05 BST 
To: "JENKIN, Bernard" <bernard.jenkin.mp@parliament.uk> 
Subject: Re: EU Referendum, Section 125 of PPERA, and the EUreferendum.gov.uk website 

Dear Bernard, 

Please find attached a letter from Jeremy in response to your email. 

Best wishes, 

UK Parliament Disclaimer: This e-mail is confidential to the intended recipient. If you have received it in error, please notify the sender and delete it from your 
system. Any unauthorised use, disclosure, or copying is not permitted. This e-mail has been checked for viruses, but no liability is accepted for any damage 
caused by any virus transmitted by this e-mail. This e-mail address is not secure, is not encrypted and should not be used for sensitive data. 
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The prohibition includes the publication of materials “published during the relevant period by or on behalf of any Minister of the Crown, [and] 
government authority” (Section 125(2)(a)). 

In relation to the EU Referendum, this means that nothing should be published during the 28 day period from 27 May 2016. Section 125(4)(a) 
explains that publish should be defined as meaning to “make available to the public at large, or any section of the public, in whatever form and 
by whatever means (and “publication” shall be construed accordingly)”. 

The Government has launched its eureferendum.gov.uk website at a cost of nearly £3 million. The Government’s position on the EU referendum 
also features extensively across the gov.uk online platform, including as a topic through the weblink: https://www.gov.uk/government/topical-
events/eu-referendum and in recent days a banner has appeared on a number of sections of the gov.uk websites advising people to click a link 
about the referendum which takes them to the eureferendum.gov.uk website. 

Although Section 125(3) enables central government to publish materials about the holding of the poll and provisions in Section 8 of the 
European Union Referendum Act 2015 enable the Government to undertake routine day-to-day business on EU matters, it would clearly breach 
Section 125 of PPERA for the Government to continue to publish online its EUreferendum.gov.uk during the 28 day relevant period as well as 
the other web links referred to. These quite clearly relate to the Government’s position on the EU Referendum question to support the arguments 
for remaining in the EU and seek to encourage voters to vote in that particular manner too. 

However, the Government has committed itself to breach Section 125 of PPERA by maintaining these materials on the gov.uk online platform 
during the relevant 28 period. In response to a Written Parliamentary Question explicitly asking the Government if the website 
EUreferendum.gov.uk would be removed from the internet during the 28 day period, the Government in its response committed only not to add 
new content. It made it clear that the Government would keep the website live so that, in their words, “the public continue to have access to 
factual information throughout the Referendum campaign.” I have also enclosed a copy of the question and answer for your reference. However, 
maintaining the website and these materials online is publishing them within the definition of Section 125(4)(a) of PPERA, therefore, their 
presence on the internet facilitated by the gov.uk online platform during the 28 day period would in itself be a breach of the law. 

Much of the material which the government claims to be ‘facts’ on this issue is contentious and is the subject of extensive debate during the EU 
Referendum campaign. As such it would be in breach of the law for taxpayer-funded resources to continue to maintain the publication of this 
material online during the 28 day period to which the provisions of Section 125 of the PPERA apply. Moreover, the extent to which this material 
is being published and the cost and the value to the Remain campaign is significant and if a non-governmental body was promoting a particular 
view in the Referendum to this level they would be regulated accordingly. 

Please can you issue appropriate ensure that this campaign material is removed by 27th May to ensure compliance with Section 125 of PPERA. 

I very much hope that the written answer given to me is a temporary lapse of no significance and that you will quickly ensure that the 
government complies with the law. I look forward to your reply in time for Wednesday’s meeting of the Liaison Committee. 
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Yours sincerely, 

Bernard 

Bernard Jenkin MP (Harwich and North Essex) 
Chair, Public Administration and Constitutional Affairs Committee (PACAC) 
020 7219 4029 
House of Commons, LONDON SW1A 0AA 

www.bernardjenkin.com 

Follow Bernard on http://twitter.com/bernardjenkin 

cc. , Chair, Electoral Commission 
Jeremy Wright MP 

 Office of the Prime Minister 
Members of the House of Commons Liaison Committee 

UK Membership of EU: Referendums:Written question - 33477 
Q 
Asked by Mr Bernard Jenkin 
(Harwich and North Essex) 
[N] 
Asked on: 11 April 2016 
Cabinet Office 
UK Membership of EU: Referendums 
33477 
To ask the Minister for the Cabinet Office, with reference to the press release entitled Government responds to the public desire for EU facts published on 6 April 2016, what 
proportion and how much of the £2,894,064 will be spent on digital promotion and a website as part of the EU referendum campaign; and whether the website eureferendum.gov.uk 
will be removed from the internet during the period in which section 125 of the Political Parties, Elections and Referendums Act 2000 applies. 
A 
Answered by: John Penrose 
Answered on: 14 April 2016 
The Government published details of the cost of the production and delivery of this public information leaflet on 6th April. It is not possible to provide a further breakdown of these 
figures, as this would compromise the commercial confidentiality of Royal Mail and the relevant printers. 
The Government has confirmed that a budget of £2.894,064m has been allocated for digital promotion and the operation of the EUreferendum.gov.uk website. This will be a key 
means through which the public can access factual information on the Referendum question. 
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It is important to ensure that the public continue to have access to factual information throughout the Referendum campaign. The Government has been clear that it will comply fully 
with the statutory restrictions in place during the 28 day period from 27th May 2016. No new content will be added to the EUreferendum.gov.ukwebsite during this period. 

Work on the leaflet and the website was taken forward by Cabinet Office and No 10 staff, as part of their on-going responsibilities and it is not possible to separate out the cost 
without incurring disproportionate cost. 

Grouped Questions: 33476 | 33449 | 33450 | 33451 

This e-mail is confidential to the intended recipient. If you have received it in error, please notify the sender and delete it from your system. Any unauthorised use, disclosure, 
or copying is not permitted. This e-mail has been checked for viruses, but no liability is accepted for any damage caused by any virus transmitted by this e-mail. 

UK Parliament Disclaimer: This e-mail is confidential to the intended recipient. If you have received it in error, please notify the sender and 
delete it from your system. Any unauthorised use, disclosure, or copying is not permitted. This e-mail has been checked for viruses, but no 
liability is accepted for any damage caused by any virus transmitted by this e-mail. This e-mail address is not secure, is not encrypted and should 
not be used for sensitive data. 
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From: 
Sent: 02 June 2016 11:05 
To: @electoralcommission.org.uk>; 

@electoralcommission.org.uk>; @electoralcommission.org.uk>; 
@electoralcommission.org.uk>; 

@electoralcommission.org.uk>; @electoralcommission.org.uk>; 
@electoralcommission.org.uk>; @electoralcommission.org.uk>; 

@electoralcommission.org.uk>; 
@electoralcommission.org.uk>; Victoria Fox < >; 

@electoralcommission.org.uk>; 
@electoralcommission.org.uk>; @electoralcommission.org.uk> 

Subject: FW: s.125 LTT CCM:0160732 

Hi all, 

Please see below for agreed LTT on complaints/questions about breaches of Section 125. I’ll be allocating 
the queries we’ve had so far on this today. The lines below should cover the most common questions we 
are getting, but let me know if there’s anything you aren’t sure about. 

Thanks 

General complaints about breaches of s.125: 
The rules for the EU Referendum place restrictions on the publication of material by governments, 
Ministers, local authorities and other public bodies in the 28 days before the referendum. The restrictions 
prevent the publishing of material (other than in response to specific requests for material, and subject to 
certain other exceptions) that: 

- provides general information about the referendum; 
- deals with any of the issues raised by the referendum question; 
- puts arguments for or against any outcome; or 
- is designed to encourage voting at the referendum 

The Electoral Commission has no powers under PPERA to sanction bodies who do not comply with these 
restrictions. However, we will monitor and take all reasonable steps to secure compliance with the 
restrictions. 

We have published a factsheet explaining how the restrictions apply, which also gives contact details for the 
appropriate body if you are concerned that the restrictions have been breached. You can find the factsheet 
here: 

http://www.electoralcommission.org.uk/ data/assets/pdf file/0010/194635/Public-Bodies-and-EU-
Referendum-material.pdf 

Government websites: 
The rules for the EU Referendum place restrictions on the publication of material by governments, 
Ministers, local authorities and other public bodies in the 28 days before the referendum. The restrictions 
prevent the publishing of material (other than in response to specific requests for material, and subject to 
certain other exceptions) that: 

- provides general information about the referendum; 
- deals with any of the issues raised by the referendum question; 
- puts arguments for or against any outcome; or 
- is designed to encourage voting at the referendum 

The law allows the UK Government (and other publicly funded bodies) to provide information on request 
and to those specifically seeking access to material. We consider that continued access to the 
Government’s website is permissible provided that members of the public need to take active steps to seek 
access to the existing content of any such website. In order to comply with the restrictions, the UK 
Government has removed links to the referendum website (such as from DVLA and HMRC), and will not 
publish any new content on the website. 

http://www.electoralcommission.org.uk


 
 

    
  

 
 

 
   

 
 

  
 
             

  
   

    
 

 
 

    
      
   
  

 
  

     
    

 
     

 
 

 
     

      
  

 
 

  
 
 
 
 
 
 
 
 
 
 
 
 
 

The Electoral Commission has no powers under PPERA to sanction bodies who do not comply with these 
restrictions. However, we will monitor and take all reasonable steps to secure compliance with the 
restrictions. 

We have published a factsheet explaining how the restrictions apply, which also gives contact details for the 
appropriate body if you are concerned that the restrictions have been breached. You can find the factsheet 
here: 

http://www.electoralcommission.org.uk/ data/assets/pdf file/0010/194635/Public-Bodies-and-EU-
Referendum-material.pdf 

Ministerial interventions/social media: 
The rules for the EU Referendum place restrictions on the publication of material by Ministers and public 
bodies in the 28 days before the referendum. It prevents Ministers and certain public bodies from publishing 
material (other than in response to specific requests for material, and subject to certain other exceptions) 
that: 

- provides general information about the referendum; 
- deals with any of the issues raised by the referendum question; 
- puts arguments for or against any outcome; or 
- is designed to encourage voting at the referendum 

The restrictions apply to government activity undertaken by Ministers, civil servants and certain publicly 
funded bodies. They do not apply to Ministers operating in a political or personal capacity without official 
support or resources. 

The Electoral Commission has no powers under PPERA to sanction bodies who do not comply with these 
restrictions. However, we will monitor and take all reasonable steps to secure compliance with the 
restrictions. 

We have published a factsheet explaining how the restrictions apply, which you can find on our website at 
the link below. If you are concerned that the restrictions may have been breached by a Minister of the UK or 
devolved governments, you should raise your concerns with the appropriate body (contact details are listed 
in the factsheet): 

http://www.electoralcommission.org.uk/ data/assets/pdf file/0010/194635/Public-Bodies-and-EU-
Referendum-material.pdf 

http://www.electoralcommission.org.uk
http://www.electoralcommission.org.uk


  

  

  
 

 

 

 

    
  

 
  

 

  

         
     

  

3 Bunhill Row 
London EC1Y 8YZ 

Tel: 020 7271 0500 
info@electoralcommission.org.uk 

electoralcommission.org.uk 

Rt Hon Jacob Rees-Mogg MP 
House of Commons 
London 
SW1A 0AA 

6 September 2018 

Dear Mr Rees-Mogg 

Thank you for your letter of 19 August, received on 21 August, to Sir John Holmes, 
regarding campaigning for the EU referendum. Sir John has asked me to respond on his 
behalf. 



 

  

      
        
       

    
   

     
       

       
       

Government referendum leaflet and website 

As you mention in your letter, section 125 of PPERA restricted the publication of material 
about the referendum by UK governments, ministers, local authorities and other public 
bodies in the 28 days before the referendum (27 May - 23 June 2016). 

However, there is an exception to this restriction under section 125(3)(a), which concerns 
“material made available to persons in response to specific requests for information or to 
persons specifically seeking access to it”. With regard to material searchable on the 
internet, we considered that this exception would cover content that was originally 
published prior to the 28 day period, which remained available to anyone specifically 
seeking access to that content within the 28 days. Therefore, provided the website was 



 

      
       

      
        

         
        

     

      
         

        
      

      
          

         
   

      
    

       
     

     

  
    

 
 
 
 

designed in such a way that members of the public needed to take active steps to seek 
access to the content, in our view the exception under section 125(3)(a) would apply. We 
considered that the website eureferendum.gov.uk was designed in this way, and on that 
basis, it appeared to us that there was no breach of section 125(2). 

Parliament has not given us powers to enforce section 125. We do, however, have a duty 
under section 145 of PPERA to take all reasonable steps to ensure compliance with the 
relevant Part of PPERA. 

In our post referendum regulatory report – which can be found on our website – we outline 
the action we took in order to secure compliance with the restriction. We also comment on 
government spending on the leaflet and the website. We recommend that section 125 of 
PPERA should be “significantly redrafted before any future referendum to clarify the 
nature and scope of the restriction on activities by Governments and other publicly funded 
bodies during the referendum period”. 

You also refer to the UK Government incurring costs supporting a ‘remain’ vote at the 
referendum. The section 125 restriction is separate from the controls on campaign 
spending for campaigners during the regulated period for the referendum. By law, those 
controls do not apply to the UK Government. 

I trust this reply is of assistance to you, pending appropriately also addressing your 
documentation request. May I assure you that the Commission always seeks to proceed 
diligently and fairly in carrying out its duties. 

Yours sincerely 

Bob Posner 
Director of Political Finance and Regulation & Legal Counsel 

@electoralcommission.org.uk 



 
   

       
  

 
 

     
   

 
 

 
 

 
 

  
      

        
  

 
    
      
  
  

 
 

  
 

       
   

 

Tom Hawthorn 

From: 
Sent: 01 June 2016 12:05 
To: ; Bob Posner; ; ; ; 
Subject: RE: s.125 LTT 

All, 

As we are starting to receive queries about the s.125 restrictions, I have drafted some standard responses to the three most common types of questions 
(there is obviously crossover between them in certain areas) we have received thus far. Grateful for your comments on the proposed lines. 

Thanks 

General complaints about breaches of s.125: 
The rules for the EU Referendum place restrictions on the publication of material by governments, Ministers, local authorities and other public bodies in the 
28 days before the referendum. The restrictions prevent the publishing of material (other than in response to specific requests for material, and subject to 
certain other exceptions) that: 

- provides general information about the referendum; 
- deals with any of the issues raised by the referendum question; 
- puts arguments for or against any outcome; or 
- is designed to encourage voting at the referendum 

The Electoral Commission has no powers under PPERA to sanction bodies who do not comply with these restrictions. However, we will monitor and take all 
reasonable steps to secure compliance with the restrictions. 

We have published a factsheet explaining how the restrictions apply, which also gives contact details for the appropriate body if you are concerned that the 
restrictions have been breached. You can find the factsheet here: 

1 



  
 
 

  
      

        
  

 
    
      
  
  

 
     

     
    

 
 

 
  

 
       

   
 

  
 
 

  
       

  
  

 
    
      

http://www.electoralcommission.org.uk/ data/assets/pdf file/0010/194635/Public-Bodies-and-EU-Referendum-material.pdf 

Government websites: 
The rules for the EU Referendum place restrictions on the publication of material by governments, Ministers, local authorities and other public bodies in the 
28 days before the referendum. The restrictions prevent the publishing of material (other than in response to specific requests for material, and subject to 
certain other exceptions) that: 

- provides general information about the referendum; 
- deals with any of the issues raised by the referendum question; 
- puts arguments for or against any outcome; or 
- is designed to encourage voting at the referendum 

The law allows the UK Government (and other publicly funded bodies) to provide information on request and to those specifically seeking access to 
information. We consider that continued access to the Government’s website is permissible provided that members of the public need to take active steps to 
seek access to the existing content of any such website. In order to comply with the restrictions, the UK Government has removed links to the referendum 
website (such as from DVLA and HMRC), and will not publish any new content on the website. 

The Electoral Commission has no powers under PPERA to sanction bodies who do not comply with these restrictions. However, we will monitor and take all 
reasonable steps to secure compliance with the restrictions. 

We have published a factsheet explaining how the restrictions apply, which also gives contact details for the appropriate body if you are concerned that the 
restrictions have been breached. You can find the factsheet here: 

http://www.electoralcommission.org.uk/ data/assets/pdf file/0010/194635/Public-Bodies-and-EU-Referendum-material.pdf 

Ministerial interventions/social media: 
The rules for the EU Referendum place restrictions on the publication of material by Ministers and public bodies in the 28 days before the referendum. It 
prevents Ministers and certain public bodies from publishing material (other than in response to specific requests for material, and subject to certain other 
exceptions) that: 

- provides general information about the referendum; 
- deals with any of the issues raised by the referendum question; 
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- puts arguments for or against any outcome; or 
- is designed to encourage voting at the referendum 

The restrictions apply to government activity undertaken by Ministers, civil servants and certain publicly funded bodies. They do not apply to Ministers 
operating in a political or personal capacity without official support or resources. 

The Electoral Commission has no powers under PPERA to sanction bodies who do not comply with these restrictions. However, we will monitor and take all 
reasonable steps to secure compliance with the restrictions. 

We have published a factsheet explaining how the restrictions apply, which you can find on our website at the link below. If you are concerned that the 
restrictions may have been breached by a Minister of the UK or devolved governments, you should raise your concerns with the appropriate body (contact 
details are listed in the factsheet): 

http://www.electoralcommission.org.uk/ data/assets/pdf file/0010/194635/Public-Bodies-and-EU-Referendum-material.pdf 
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Bernard Jenkin MP 
Chair 
Public Administration and Constitutional 
Affairs Committee 
House of Commons 
London 
SW1A 0AA 

11 May 2016 

Dear Mr Jenkin 

Thank you for your email of 9 May regarding section 125 of the Political Parties, 
Elections and Referendums Act 2000 (PPERA) in relation to the European Union 
Referendum. 

I understand the Government intends that its website www.eureferendum.gov.uk will 
continue to be available to the public during the 28 day period from 27 May to 23 June. 
You are concerned that this may breach section 125 of PPERA. You have forwarded 
advice received from Speaker’s Counsel at the House of Commons on this issue. You 
have now received a letter from Jeremy Heywood dated 6 May that sets out the 
Government’s position on this matter. Mr Heywood’s letter states that the website will 
effectively be frozen and all links to the website from government channels will be 
removed. You have asked for our view on the Government’s position. 

In the Commission’s view, allowing continued access to a website that was published 
before the 28 day period, whether or not any new content is subsequently added, is 
likely to amount to “publishing” under section 125 of PPERA, given the wide definition of 
“publish” in section 125(4)(a).  Accordingly, we consider that relevant material (falling 
within section 125(1)) made available in this way by the Government is likely to be 
prohibited under section 125(2) unless an exception under section 125(3) applies. 

The exception that appears relevant here is that under section 125(3)(a).  This 
exception concerns “material made available to persons in response to specific 
requests for information or to persons specifically seeking access to it”. With regard to 
material searchable on the internet, we consider that this exception would cover content 
that was originally published prior to the 28 day period, which remained available to 
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Bernard Jenkin MP 
Chairman 
Public Administration and Constitutional Affairs Select 
Committee 
House of Commons 
London 
SW1A 0AA 

27 May 2016 

Dear Mr Jenkin 

Thank you for your further letter of 26 May regarding section 125 of the Political Parties, 
Elections and Referendums Act 2000 (PPERA), and the correspondence enclosed with 
it. We have carefully considered all this correspondence, including the recent legal 
opinion given by Speaker’s Counsel. 

You consider that continued access to the Government’s website, 
www.eureferendum.gov.uk, will only be permissible under the exception provided in 
s.125(3)(a) if that exception is read in a restrictive way, and that the exception would not 
apply if the website continues to be found on search engines such as Google or Yahoo, 
or to be signposted in any form on the gov.uk website.  You would like the Commission 
to make this clear to the Government. 

As you have noted, and as mentioned in my last letter, we consider that provided that 
members of the public need to take active steps to seek access to the content of any 
such website, the exception under s.125(3)(a) will apply. We do not consider that it is 
necessary to prevent a website containing the material from being found on search 
engines in all circumstances, provided that the material itself can only be found by those 
specifically seeking access to it. We note that in order to access the material found at 
the site www.eureferendum.gov.uk it is necessary to click on particular, clearly labelled, 
sections of the page to access the material concerned.  It is also clear from a banner at 
the top of this page that no new material will be added from 27 May. We also note that 
the Government has confirmed that it would remove links to the website from gov.uk. 
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and regard this happening as a necessary component of being within the requirements 
of s.125(3). 

In these circumstances, we consider that the material published in 
www.eureferendum.gov.uk will be covered by the exception in s.125(3)(a). 

We do appreciate that discussions around s.125 have raised some complex legal 
issues and matters of principle, concerning whether the legislation is drafted in the best 
way to achieve the underlying purpose behind the provision.  As I mentioned in my last 
letter, this is a matter we would expect to return to in our post-referendum report, and 
we look forward to discussing with you and the Committee in due course. 

If there is anything more that you would like to know now, please do ask your office to 
contact on or by email at 

@electoralcommission.org.uk. 

Yours sincerely, 

Jenny Watson 
Chair 
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